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LEGAL REPRESENTATION FOR HEALTH CARE PROVIDERS
ADVERSE PRIVILEGING HEARING

by Hajor Robert L. Charles

ABSTRACT: This thesis examines the Army's regulatory -

restriction on legal counsel =speaking for health care
providers at hearings convened to consider limiting,
suspending, or revoking clinical privileges. This
regulation raises questions regarding the deprivation
of fifth amendment due process rights to health care
providers. The -equity, justification, and wisdom of
the restriction is questioned in 1light of the lack of
such restriction in the other military services, recent
federal legislation, and other Army regulations. This
thesis concludes that there are strong legal,
equitable, and commnon sense reasons to change the
restriction to allow legal counsel to speak for health

care providers.
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Department of Defense {DOD) physicians roec
lot of bad publicity in the 1880s. According to news
reports, many patients in military hospitals and
clinics were injured seriously by substandard treatment
from ungqualified physicians. These healt
providers included some who jcined government service
to escape the consequences of adverse 1 .
privileging acticns and medical malpractice suits that

arose from their previous civilian practices.?

The situation was scandalous: cofficials responsible‘
for overseeing military medicine were exposed for
neglecting the problems and for covering them up.=
Many dissatisfied patients of military health care

brought medical malpractice actions;i® others

complained to their congressional regresentatives.

T

Members of Citizens Against Military Injusti-e (CAMI)
were particularly vocal about their dissatisfac+*icn.*
CAMI supports legislation to repeal the Feres bar to
recovery in tort for military memhers injured because

of military medical malpractice.®

Responding to the clamor from their constituents,
members of Congress held hearings with DOD heaith care
officials and demanded that the quality of military
medicine improve. Members of Congress were
particularly concerned about the problem of substandard
physicians in the‘military.e In response, DOD




officials directed the armed services to take more
stringent measures to scrutinize the gqualifications of
physicians before they enter military service, and to
5 ensure that these physicians previde good gquality -

ﬁ;:V ) ' o health care while in military practice.” Hedical

: - quality assurance measures have been given:higher
Pri0rity as a resutt. Yor its part, the Army recently
published a new medical quality assurance reeuletlen to

carry out the directives from DOD.®

‘ This thesis considers one aspect’of the "Army’s
procedures used to ensure that its phy31C1ans (and °ome_
other health care prov;ders) provide qualxty health | |
care. It focuses on the regulation that restricts
legal'repreSentationbat hearings convened t0 cohsider‘
rlimiting, suspending, or revoking clinicallprivileging.
bUnder this regulatlon, legal coﬁﬁsei may be present at
"these hearxng to consult with the affected health care -
"-prOV1der. However, legal counsel may not gpeak for the

" provider.

. There are three pos31b1e reasons for the Army s
yfcurrent pol1cy F;rst not Congress, nor the federal
courts,”nor DOD has told the Army that‘1t must allow

'J‘such legal representatlon.

S Second there 1s always somethxng to be sa1d for
11m1t1ng proce°s.' "Proce°s is expen31ve and } _
" t1me_consum1ng It generally does ‘not awslet an agency

ktofeccomplish its m:svzon, and to. the extent that it




diverts agency resources, it inherently impedes the
agency's performance of its business."® For exanple,
allowing Trial Defense Service (TDS) attorneys

to represent health care providers in such cases
would stretch their already heavily-loaded schedﬁles.
No doubt some delay would beventailedvoccasionally in

granting TDS time to properly prepare.

Third, experience has shown that ndtkali‘hospital“
commanders and senior military health care officials
are wildly enthusiastic with lawyers in their domain.
They fear that allowing lawyers to‘répreéent:héalth
care prOV1ders will turn professional peer reV1ew into

nit- pzcklng fights over legal techn1Ca11tles.1°

This thesis proceeds as follows: Section II _ '
details the regulatory sSystenm under which héalth care“v
fprOV1ders are granted PBTMISSIOH to pract:ce medxcal
care in the Army. (This permission t0 practzce
nedicine is termed clinical privileges.) Section’ III
considers the bases for the Army to take away c11n1ca1
przv;leges. It g1ves part1cu1ar attentlon to the .
‘current, limited role of legal counsel for thev» ,
responding health care prOV1ders'1n the admlnlstratlveVH

'~ process.

, Sectxons IV through VIII set forth the case for an
expanded role for legal coun°e1 in the admlnlstratlve'V
'process. Section IV lays out a technzcal legal k |

‘aroummﬁt for change. - It Px=m1nes whethpr »ke Hue

‘;procees demands of the Unlted Stateq Const;tutxon

requxre a glea+er role for 1ega1 coun°81 than the

3




- Army’s regulation provides. This area is, admittedly,

legally unsettled.

Section V exolores a recent Iederal co"vt casé,e
inVolvlng union representation of an Armyvc1yiljen‘fﬁ
health care provider at an adverse priVilegiog'heariha.'ﬁj,o e
This case has resulted in a signifioant inroad'égainst : o

the Army’s current position,

" Congress recehtly passed le xslatzon that sets out'

’due procescvstandards for adverse pr1V11egzng hear;ngsf{tl

~in the private modxcal eec+or.v This new law addrevseeflffV

Hvleval representat:on at those hear1ngs as well. DODa,;
'e,1mp1ementat10n of this neu law may requxre the Arm/ toff,”
»reconelder its current p031t:on. ‘Section VI d1°cu=se° iy

th= 1mpllcatzons of thzs legxﬂlatxon.:*”

:s‘_

Next, the th=31s reV1ewc the rzOht to 1e°a1

‘repre°entat10n at advers= pr1V11eg1ng hearzn by thefeﬂerfj7

other federal agencles th=t prov;de health care. Thef f u

‘Army is alone among ‘the m111tary =°rV1ces 1n d ny1n° S

1t° health care prov:ders this 1moortant due process_}'

rr1ght. Sect1on VII con+a1ne thxs reV1ew,;ax;ggig>;f_u.f] ngffj:7V ﬂ&

Last, the theS1s cons:ders °ome anomallos in the;fﬁfff

;;Army s adm1n1strat1ve procedures regardzng the r;ghtl;o ’e»ﬂ’
7_r°presentatxon by coun°e1 Sectxon VIII contaxns anfﬁi[
aroument for a common sense reaesessme t of the health j‘

- care prOV1ders rxght to reoreeentatxon 1n lxght of

the:e‘anomalxes.

1
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In Section IX the thesis concludes that there

strong legal, equita®is, and comnon sSenze raasans +o
change the Army regulz*ion tc allcow a greatsr role f

e}
32! representation at adverse

1]
W

+-J
W

&
is thesis advocates zranting the responding health
+

C

o

re provider the righ* to permit legal counces! tc acs
e h

e
as the provider's spokesperson at th

The Secretary of Defense is re

overseeing the provision of health care

beneficiaries of DOD.*! This responsibility includes
ensuring that health care providers at DOD hospitals
and clinics are qualified to provide health care. Tt
carry out this important mandate, DOD has directed +tha
"all health care providers be prepared by training,
education, and experience for the scope of practice

which they are granted privileges."12

Clinical privileges are "permission to provide
medical and other patient care services in the grant

institution, within defined limits, btased on

the individual's education, professional licens

1y

3
experience;'competence, ability, health, and

judgment."*® QOnly those health rcare providers

=
e
e 2

clinical privileges are authorized *tc make "independe
decisions to diagnose, initiate, alter, or terminate

regimen of medical or dental care. "4

o
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ot
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[
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o Cac +tary of cfense razzssed the recmensibhilitry
The Secretary of Defense passed the respcnsibility
for ensuring the proper issuance of clinica! privileges
to the secretaries of the respective military
departments. !® The Secretary of the Army, in turn,
delegated this duty to the medical treatment facility
{MTF) and dental treatment fzcility (DTF)
comnnanders. 'S

Clinical privileges are institu+ticn specific; +hat
is, a health care provider must be granted clinica
rrivileges at each MTF or DTF where the provider

works. There are two gecod reascrns fo

-
e

vt

r
helps assure each facility commander of the

qualifications of the facility’s health care providers
Lax priﬁileging standards have caused the Army Medical
Department a great deal of embarrassmen+t and
congressional scrutiny in the recent past.!7

Second, each MTF and DTF has distinc* practics
capabilities. Privileges should ke granted only for
thcse procedures done at ezch part;cﬁlar facility.®
For example, many Army orthopedic surgéons are

qualified to do complicated disc surgery on the srine.
The support equipment and auxiliary perscnnel needed +o

support these complex procedures, however, are located

$t

only at the Army's teaching hospitals cr Medica
Centers (MEDCENs). Therefore, an orthopedic surgeson
stationed at other Army hospitals (Medical Activitie
or MEDDACs) should not be given clinical privileges to

perform these procedures. In this exanmple denying




clinical privileges is neoct a nega+ive reflection on *
skills of the particular surgecns, but simzly 3

reccgnition of the limitaticns of +he MEDDAC.

The need to tailor clinical privileges to the
qualifications of the hezlth care provider and +the
capabilities of the facility means that privilegss
should reasonably detail the specific clinical
procedures a health care provider is zllowed *¢
perform. For example, clinical priviléges cshould neot

simply =tate a specialty such zs "general sur

()

o
(=]

Fach clinical department in the facility is responsiblse
1

for developing standards for granting clinicea

privileges.*® Guidelines from national medical

specialty boards are used by the clinical! departments

to develop their standards.=2°

Army regulations detail which health ¢
need what kind of clinical privileges, and how the
obtain them. Those health care providers whko need
authority to make independent decisions to begin'or
change a patient's care plan need individuzl clinica!l
privileges. This is sometimes termed being
"individually credentialed."®®* Under current
regulatory guidance, health care providers needing
individual privileges include: "physicianz, dentists,
nurse practitioners, nurse anesthetists, nurse
midwives, podiatrists, optometrists, clinical social
workers, clinical psychologists, and physician
assistants."®2 Professionals in allied fields, such
as physical therapists, occupational therapists,

audiologists, clinical dieticians, clinical

7



‘pharmacists, and speech pathologist, may also be given

individual clinical privileges.==

Other health care providers who Dart1C1pate

d1rect1y in health care, for example, licensed:

vocational nurses and dental assistahts,’do not‘require 

privileging. Those health care prDV1ders funct:on in
support roles to 1nd1V1dua11y pr1V11eged prov;ders._tt
Categor:cally credentialed health care prOV1der° are_
granted privileges to exercise Judoment and perform
procedures that come within the general area of
,competence of all those who fall W1th1n the;f séme fe

g category because of 31m11ar tra1n1ng =4

o There are flve cateoorles of c11n1ca1 prxv;legevn
granted to 1nd1V1dua11y prxVxleged health care“ '
,fprovlders. ‘ B ;vav‘ :
| (1) Courteey pr1V11e°es for those a°31gned for u;ﬁ
,short per1ods‘25 | L e :‘.
| (23 Coneultxng pr1V11e°e° for V1°1t1ng exnerts or
Vconsultants”zs ' o SR ." H‘

' (3)- Temporary pr1V11e°es for m111tary health care

provlders arr1V1ng at new duty‘stat1ons wlthout thE1r e,gd

:PrOV1der Credential File (PCF);27

4y Conditional pr1V1leges for health care o

g provlders who are Just com1ng on act:ve duty orf“
istart1ng employment w:th the Army, recently fxnlehed

W1th speC1a1ty traxnzng 1n a new area, underg01n° as

".perxod of remed1a1 traxnlng, or return;ng to cl1n1ca1

“*pract1ce after serving 1n a nonclznlcal capaC1t" for

morev+han one ye=r,2e




(5) Defined privileges for providers who complete

the conditional period.=®

Each health care provider is responsible for
requesting the clinicai privileges necessary tovcover
- those med1Ca1 activities the prov;der hopes to perform
'-1n the particular facility. ‘The chief of_the cl;nxcal
department to which an individually privileged heaiin

© care provider is assigned‘reviews the request,. endorses

~it, or recommends chanoes; The ch1ef then forwards the 1‘]

request to the faclllty s credent;als commlttee =0

The credentxals comm1ttee of a faC111ty is
'generally composed of the chzef medzcal'or dental
“off1cers>at the fac:l;ty_and such other personnel as
"the commender ihinks appropriate{ WHen the credent1a1°' 

vcomm1ttee acts upon the przvlleges of. aznonphy31C1an,.“
?‘the d;rector or chxef of service of the;nonphy51C1an'"w
nvslts as a member.a? Thevcha1rperson of the;
5 credentia1s committee'xs elther the deputy commanderb
: for cl1nxca1 SBTVICGS (DCCS) at the hospltal or the
“"DCCS s de51gnee sz ' ‘ '

E The credent1als commxttee reviews the health care
prrOV1der s reouect, the department ChlEf s 'd"
fdrecommendat:ons,‘and the PCF Based upon the1r revlew)fV'f

the committee makes a recommendatzon concern1no I

'rybpr1V11eges to the faC111ty commander.??’ The faC111ty

: commander has the authorzty to grant or refuce to gran

: Pr1V11 es. Th rommander need not follow thp’j_,f”"~’

credent. 13' com m;ttee 'S recommendatrong.f




III. ADVERSE PRIVILEGING ACTION

¢
5

A. Bases for taking adverse privileging actions.

The health care facility commander not only grants
clinical privilegzes, but the commander may alsc take

them away.®* The adverse withdrawal
privileges can have a devastating eff

care provider's present and futurs ability to practice
medicine. As will be detailed in Sectinn IV,
information of an adverse privileging action becomes
available to potential employers in the medical and
dental fields. Therefore, these actions should »e

taken most seriously.

Two brcad bases exist for taking adverse

o+
o

o+

privileging actions: nonclinical misconduct a
Torao

ta

reflects negatively on the health care ovid

's
<
ba
1]

"
-

e
n
fu

integrity or fairness, and substandard clin

performance.
1. Nonclinical bases.

DOD has prescribed many nonclinical acts for which
adverse privileging actions ought to be considered.®®
These acts include:

¥ Cheating on a professional examination;

10




ot

¥ Making false statements to patients regardin

0Q

ta

.
’

clinical skills or clinical privilege

¥ Negligently or willfully violating patient
confidentialitys

¥ Being impaired by drugs or alcohol:

¥ Wrongfully possessing or using a ccntrollsd
substance: '

¥ Aiding obvicusly impaired or incompetent providers
to practice health cars:

¥ Sexual abuse related to health care practice:

¥ Not reporting disciplinary action taken by
profeSSional or governmental organizaticns, and adver
malpractice judgments or settlements occurring cutside
DOD facilities;

¥ Committing felonies or serious misdemeancrs.™®®
As is apparent from this list, which is not all
inclusive, the conduct need not ke related to questicns

of professional competence.
2. Clinical bases.

Allegations of substandard clinical performance
surface to hospital authorities in numerous ways. One
Wway is through the mandated peer review activities in
areas such: as medxcal and dental records, surgical
cases, blood product use, and pharmaceutical use. @7
Monitoring and’assessing clinical performance is
carried out by the various medical Quality Assurance

Program subcommittees.®>®

11




A second means by which substandard medical care

comes to the attention of the facility command is

through mandatory reporting and investigation of deaths

and serious bodily injuries that may have been caused
by negligence.®® The patient care that gave rise to
tort claims, patient complaints, and congressional
inquiries is also reviewed for evidence of substandard

care. %°

'B. Types of adverse privileging actions.

Clinical privileges may be limited, suspended,fof
revoked.** These adverse privileging actions may be

taken in a summary or routine manner.

1. Summary actions.

Summary actions may be taken by the chairperson of
the credentials committee or the commander.+2 Such
actions are appropriate when: "1. A practitioner’s
conduct (or allegations thereof) requires that action
to protect the health or safety of patients, employees,
or others in the MTF or DTF. 2. A practitioner’s
involvement in (or alleged involvement in) an incident
of gross negligence or acts of incompetence or
negligénce causing death or serious bodily injury."<®
Where there is an imminent threat to a patient, the

department or service chief over the subject health

12




care provider has authority to take summary action. "In
unusual situations, for example, inebriation or bizarre
behavior, the senior medical officer available, of
whatever grade, will have authority to act

summarily. "<+

Whenever summary action is taken an immediaté
investigation is undertaken by an officer appointed by
the credentials committee chairperson. The credentials
committee reviews the full report of the investigation
and makes a recommendation to the commander.*® The
health care provider is to receive a written notice
within fourteen days of the summary action that
specifies the deficiencies, limitations, suSpension,
and duration, and the right to a hearing before the

credentials hearing committee.*S
2. Routine actions.

Routine adverse privileging actions begin with
information of health care provider misconduct or
substandard clinical care coming to the attention of
the credentials committee through any of the many
channels described earlier. If the committee
chairperson thinks more information on the allegations
is needed, the chairperson may investigate the facts or
delegate that duty to another.*7 In either case the

investigator reports to the credentials committee.

13




After reviewing the report, the chairperson nmay
recommend to the commander that no action be taken,
initiate summary action, or put the matter before a
hearing committee for review.%® A hearing committee 
may also be convened at the request of the health cafe
provider where summary action has been taken.<® |
The credentials committee or some part thereof may act
as the hearing committee.®° "A member of the
practitioner’s discipline should also be a member of

the hearing committee. "®?

The procedures of the hearing committee are
informal. The rules of evidence prescribed for
courts-martial are not applicable.®2 The hearing
committee is charged with becoming "fully informed of
the facts so that it may make an intelligent,
reasonable, good-faith judgment. To becone fully
informed, the committee may question witnesses and

examine documents as necessary."®2

The hearing committee chairperson gives the health
care provider written notice of the time and place of
the hearing, the specific allegations to be examined,
and the names of witnesses to be called. The health
care provider is further informed of the right to be
present during the proceedings, to cross-examine the
hearing committee witnesses, and to call witnesses in
the provider's own behalf.®4 The written notice also
informs the health care provider of the right to
"consult" legal counsel. As the regulation details it:

The practitioner is free to consult with legal

counsel or any other representative. While such

14




representatives may attend the hearing and advise
the practitioner during the hearing, such
representatives will nct be allowed to
participate directly in the hearing (for example,
they will not be permitted to ask questions,
respond to questions on behalf of the
practitioner, or seek to enter material into the

record.®=

In essence, legal counsel for the health care
provider may not act as a spokesperson for the provider
ét the hearing committee proceedings. Legal counsel may
whisper suggestions in the client's ear or pass along
notes. The regulation implicitly permits the use of
military counsel to consult with the health care

provider.

After all the evidence has been presented, the
health care provider (and counsel, if any) are excused
while the hearing committee deliberates. A summarized
record, or, at the chairperson's direction, a verbatim
record is made.®® No evidentiary standard or burden,
for example, substantial evidence, is provided for in
the regulation to support the hearing committee’'s
findings. Recommendations for the commander are made
by majority vote, through secret ballot, with no

abstentions .allowed.®”

The hearing committee’s recommendations may include
the following: 1limiting the health care provider’'s
clinical privileges, for example, the provider may be
required to consult with other physicians on certain

15




types of cases, or to receive more education or
training in the deficient area; reinstating,
suspending, or revoking clinical privileges: or
releasing the health care provider from active duty or
enployment.®® The bases for the hearing committee’'s
findings and recommendatiocn should be documented from

the evidence presented at the hearing.®®

Where the hearing committee is not composed of all
members of the full credentials cummittee, those
remaining members'of the credentials committee review
the record, with its findings and recommendations. :
They may concur with the recommendations of the hearing
committee or make separate recommendations to the
facility commander.®° A judge advocate legal
sufficiency review is required before the commander

takes action.®?

The health care provider is given uwritten notice of
the commander’s decision. If the decision includes .
adverse privileging action, the health care provider is
advised of the right to appeal.®2 An appeal goes to
the appropriate Medical Command (MEDCOM) commander.®=2
The MEDCOM commander appoints an appeals committee to
review the matter and make recommendations for the
commander’s action. The appeal is on the record: the
regulation makes no provision for the health care
provider'of his representative to personally
appear.®* The health care provider may alsoc appeal an
adverse MEDCOM decision to The Army Surgeon

General.®=®

16




IV. DUE PROCESS CONSIDERATIONS
A. Due process generally.

The fifth amendment to the United States
Constitutioh provides, in part, that "No perscn shall
. . . be deprived of life, liberty, or property,
without due process of law."S® As an agency of the
federal'government, the United States Army is required‘
to meet due‘process requirements in its administrative
procedures if an individual’'s constitutionally-
recognized liberty or property interests cculd he
subject to deprivation. The issue of legal
representation for Army health care providers at
adverse privileging hearings arguably implicates the

due process clause.

Discussions of due process rights are normally
broken down into two parts: substantive and procedural.
Substantive due process is concerned with "the
constitutionality of the underlying rule [being
enforced] rather than with the fairness of the process
by which the government applies the rule to the '
indiVidqai;"Bv In essence, this means that the
underlying IAU, regulation, or rule must not be

arbitrary, capricious, or unreasonable.

17




"Procedural due process, on the other hand,
h

e kK
e D

1]

requires that the Government afford persons * nefit
of a certain amount of process (e!g.,"notice and a
right to be heard) before taking away one of their
constitutionally-protected interests. It does not
prohibit the deprivation of protected interests:
procedural due process simply mandates that before
deprivation takes place, the requisite process Be

provided. "S®

The issue in this section is whether the due
process clause requires that Army health care providers
be pefmitted to have legal counsel represent them at
hearing committee proceedings. The rxght to
representation by counsel involves the process by which
the health care providers' interests may be deprived

and not the substance of the rules that allow the Army

to deprive the providers of those interests. Thus, the

issue here is one of procedural due process.

To determine if the right to representaticn exists
under the due process clause requires a two-step
analysis. First, is the interest we are concerned
with, that is, clinical privileges, a liberty or
property interest protected by the due process clause?
Second, if the answer to the first question is yes, is
the right to representation by counsel among the due

process rights that must be followed?®=®

Army health care providers have both a liberty and

a property interest in their clinical privileges which"

should be given procedural due process protection under

18



the fifth amendment.
B. The liberty interest.
1. Stigna.

A common liberty interest at risk in administrative
decisions is stigmatizing an individual. "Generally,
the Government may nct stigmatize persons without
giving them notice and the opportunity toc be heard.

Due process affords individuals an opportunity to clear

their names--to be vindicated."7®

The stigma, or damage to reputation, by itself
does not, however, implicate a liberty inte
sufficient for the courts to invoke prdtections !
the due process clause.”! Three other condition
be met. First, the governmental action must adver
affect "some more tangible interest such as
employment."72 Second, "the stigmatizing information
must be made public by the offending governmental
agency."7® Third, the stigmatized individual must
contest the truth of the stigmatizing information.7<
To assess_ghether an adverse privileging action
implicates a constitutionally-protected liberty
interest, the above three conditions will be analy=zed

in light of recent federal legislation.

19




2. The Health Care Quality Improvement Act of 13988,

The Health Care Quality Improvement Act cf 1988
(Act)7™ was Congress's reaction to what it
be two serious problems in the American health cars
arena. First, Congress found that there was an
increasing occurrence of medical malpractice.
Effectively addressing this problem was coemplicated by
the fact that physicians generally were failing +o
adverse privileging actions against their incompetent
colleagues. Physicians were failing in this duty out
of fear of being sued themselves by those who
professional conduct they were reviewing.””

Second, Congress noted also that there was no

ot

nationwide registry of health care providers who either
m

r

(]

had adverse privileging actions taken against the

(9]
13}

[oS

who were involved in payouts from medical malpract

[vH

3

suits. The lack of a nationwide registry allowed scme

(

incompetent health care providers to continue
malpracticing. They relocated to other licensing
jurisdictions when their clinical privileges or

professional licenses were revoked or threatened.

The Act takes a two-pronged approach.toc these
problems. In order to encourage the desired adverse
privileging actions, Congress created a broad immunity
from liability for participants—--hearing commnittee
members, witnesses, and ultimate decision makers--in
adverse privileging actions. As a prerequisite for

gaining the immunity, the Act requires that certain due

20




process standards be met. This prong will be

considered in greater depth later.

To stem the tide of itinerant medical

malpractitioners, Congress directed the U.S. Department
of Health and Human Services (DHHS) to establish the
National Practitioner Data Bank.7® Hospitals and
insurance companies will report to the Data Bank +the

names of health care providers who have bheen
serious adverse privileging actions or who uwer
responsible for medical malpractice payouts. The D
Bank will make this .information available to h
care facilities and state medical licensing agenci
Health care facilities and state medical licen
agencies are to use the information from the Data BRank
in making their privileging and licensing

decisions.™®

The Act provides that the Secretary of Defense and
the Secretary of the DHHS are to "seek to enter into a
memorandum of understanding” (MOU) tec apply the
reporting provisions of the Act to DOD.®* The
parties signed the MOU on 21 September 12987.%! DOD
officials are preparing a directive to implement the
MOU. ==

3. The stigma analysis.
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limit, suspend or revoke his right to prac
profession--most assuredly that qualifies as a

stigna.®?

Not all government action that stigmatizes an
individual, "however, gives rise to an infringemeni of
a liberty interest set cut under the due process
clause."®4 The three conditicns set out in

subsection IV.B.1, above, must bhe met.

Clearly, one of Congress’' intentions in
establishing the Data Bank was to identify health
care providers®® who have had adverse privileging
actions against them. Congress meant to restrict the
ability of incompetent health care providers to move
their professional (unprofessional?) practices to
different areas without disclosure cor discovery of
their previous bad acts.®® The dissemination of this
stigmatiéing information will effectively impede
employment opportunities for'health care providers
whose names are in the Data Bank. Thus the first

condition set out above will be satisfied.
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DOD will partici?ate in the reporting requirements
of the Act. The reporting mechanism for getting
stigmatizing information frcm the Army’'s health care
facilities to DOD is already in place.®7 Health care
facilities have a strong inducement to ask feocr the
information from the Data Bank. A hospital *hat does
not request the informaticn in the Data Bank on a

health care provider who applies for clinical

privileges is presumed to have knowledge of any
information in the Data Bank.®® Such a presumpticn
would make the defense of a medical malpractice g
alleging negligent hiring or privileging concsider
more difficult. DOD will meet the second condition

disseminating the stigmatizing information.®S

The last condition necessary for the freedom fronm
stigma to qualify as a constitutionally-protected

liberty interest is that the health care

]

provider assert that stigmatizing :information i
false. If the health care provider assert:z that the
information is false, the Army sheuld provide dus
process =o that the provider can protect his
reputation. Because adverse privileging action mee+ts
these stigma-creating conditions, there is a

constitutionally-protected liberty interecst.

C. The propérty interest.

A health care provider’s medical privileges

constitute a valuable property interest requiring due
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process protection. For example, in Ngrtheast Gecrgia

Radiological Asscciaticon v. Tidwell,®® Dr. Heorne, =z

radiologist, and his wholly-cwned ceorporaticon entered
into an service contract with Wal
Authority, a government agency. The ¢
for the corporation to give radioclogica
part—-time basis. Under the terms of the cc
employees of the corporatinn were required to have
medical staff privileges at the hospital. It alse
provided for termination for cause. The contract
incorporated the medical staff bylaws. These bylaus
required notice and hearing within a seven-day pericd

before staff privileges were terminated.®?

Some five months after the start of the cocntract
hospital authorities voted to hire ancther radioleogist
on a full-time basis and terminate Dr. Horne's \
corporation's contract. Accordingly, the hospital
administrator wrote Dr. Horne and tdld him that the
contract was terminated as were Dr. Horne's medical
staff privileges. No pre—-termination hearings wuwere
afforded either to the corporation, for its contract,
or to Dr. Horne, for his medical staff privileges. Dr.

Horne took the matter to court.

The court found that there was an explicit
agreement between the parties providing for no
termination of the privileges without notice and
hearing. The agreement showed "the ekistence of rules

or mutually explicit understanding . . . that create a
these

fconstitutionally-protected] property interest in

privileges."®2 The court went on to say, "Medical
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staff privileges embody such a valuabl

interest that notice and hearin
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to its termination, absent some ext
situation where a wvalid government cr me

is at stake."®2

Section II set forth how the Army grants clinical
privileges. These clinical privileges are the =zame as
nedical staff privileges. Both set ogut the clinical
activities that the health care provider has been
granted authority tc undertake in the faCility.

Section III described the Army’s procedures for taking

away clinical privileges. The bases for taking away
élinical privileges are misconduct or substandard care.
The health care provider’s regulatory right to a
hearing was detailed. Because of the Army‘s explicit
regulation establishing a causal basis for terrination

,
%
|

of clinical privileges, there is a constitutionzll

protected property interest in them.

D. How much process is due?

1. Due process rights generally.

rocecss

J

A health care provider needs procedural due
protections before the stigﬁatizing information is
disseminated. This will best assure the health care
provider an opporfunity to defend his reputation
against false allegations. Procedural due process
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proteéctions are also needed toc ensure th
the fact-gathering and decisicn-making proce

government agency.

Section III covered those due process protection
that the Army currently gives tc health care providers
in the administrative process when adver
action is being considered. These protectior
written notice of the time and place of the
details of the allegations which form the basis for the
hearing, an opportunity tec review all the me
records or other written evidence to bhe presented to
the hearing committee, an opportunity tc Cros
the government's witnesses and to present W

the provider's behalf.®<

There is no mechanical way to determine which dus
process protections are required in every possible
administrative process in wWhich liberty or property
interests are implicated. "The degree cf process the
Government must provide in any case is determined en an
essentially ad hoc basis. There is no clear cut
formula. The very nature of due process negates any
concept of inflexible procedures universally applicable

to every imaginable situation."®®

The Supreme Court set forth three factors to weigh
when judging which due process rights are requiredlin El
given case:

To determine what process is due, three factors
should be considered: First, the private interecst

that will be affected by the official acticon;
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second, the risk of an erroneous deprivation of
such interest through the procedures used, and
the probable value, if any, of additional '
substitute procedural safeguards;'and finally,
the Government's interest, including the function
‘involved and the fiscalland administrative . .
burdens that the additional or substztute"“
requirements would entail. =8 -
' These three faotors‘mustvoekbalanoed against each“
ther “"The requlred degree of procedural safeguards
varies dlrectly thh the 1mportance of the prxvate _
‘:1nterests affected and the need for and usefulness of ,
‘the part1cu1ar safeguard in the ngen clrcumstances and'[?el~7i.a
‘erlnversely with the burden and any other adverse | .

o consequences of afford1ng 1t ns7

There is{ thus,»no clear cut formula to determxnef-**

v"fiwhlch due process protections nust be prov;ded by the -

'-ieArmy at adverse przvlleg1ng hearzng . For that reason o

it is often dxffxcult to decide when a hear;ng reou;resuef

z;a351stance of counsel 55: Numerous court cases have -

*ﬁconS1dered the due proce 1mp11cat1ons of hear;ngs

;,31m11ar to the Army s adverse prlvlleglng actlons for

"kfother federal and state agen01es,9$‘* Dnly a few of

7‘these cases, however, have consxdered the 1ssue of

legal representatlon for the affected health care

'3n;prOV1der.._

2.0 The‘rjght to legal counsel ard the courts. = -
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The first

decided in

federal Woodbury v. McKinpncn,
1971,

officials at the Barbour (Ccunty

case,

was Dr. Wcodbury contended that
[Al2baz

denied him substantive and preoccedural due

ma) Hospit

wrengfully depriving him of surgical privileges.

Wocdbury was allowed tc have his zttcrney presesnt
I

confer with him at the informa! hearing of the m=
staff members who considered his case. His

attcrney ccoculd not guesticn the witnesses, but Dr
Woocdbury could and did. This ig gimilar to the A

procedures.

The court found no due process vioclation in

limited recle imposed on Dr. Woodbury’'s lega!l

C
As the court saw it, "Dr. Woodbury was in a familij

-

discussing a fam:

<

setting, with familiar people,
subject. His expertise and acquaintance with the
of each thoroughly qualified him to be effective

discussion with his fellow doctors. "to=
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staff ad
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at Ohio State University Hospi

fo

t
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numerous due process safeguards,
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attorney was

representation by counsel.
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be present. Third, Dr. Yashen

fur
(b
oot
0
-+
(]

the court that he was pre

-
v
U]
iy
[
3

&
<
have cocunsel present. As the court szw i+, Dr.

9}
s g
f
rt
0Q
D
tn
w
va
o
Ve
@
+
¥
'3

was "conversant with all o e
Further, "since he was competent at cross-exanination,
e

"it was unlikely that the pres

9

counsel on Dr. Yashon's behalf would have provide
procedure less likely to have re

findings of fact."1e®

Yashon does not have precedential value for the
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Army’s position. For one thing, Army
providers have nect agreed not to be rerresented by
counsel. For ancther, the court could ¢
that Dr. Yashon was not prejudiced by lack of counsel
after reviewing the hearing proceedings. Where 3z
health care provider was less adept at

himself or presenting his case the p
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would be more likely to result in zn

of fact.

One scholar summed up the federal ccu

t0o our issue: "There is no Gideon case feo
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staff hearings."'°®
] The state court cases.

State courts that review a private hosrpital’s
adverse privileging actions must zlsc decide which due
process rights should z2pply to the hosp:tal's ac+icons
When these courts do not consider the hospital to be
acting as an agency or instrumentality of the stzte,
then the majority of state courts +tzkes cone of tuo
approaches. Some courts will review the hearing
proceedings to determine if the hospitzl followed itsg
own bylaws. As long as the bylaws® procedures yers
followed, the hospital need nct provide further
protections. Other courts hcld that the private
hospital acts at its own discretion and is not subiect

to judicial! review. 11

A number of state courts have held, however, +hz+t
even a private hospital’s authcority to
privileging action is not completely disc
These courts will review the private h

o
to see that "fair procedures" or "due process" wer

e
afforded to the affected health care provider.'?t! The
practica}.distinction between requiring a private
hospital to afford "fair procedures" rather than "due
process" as required by the feourteenth amendment is nc*

always clear. 12

[FY)
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In either case, these courts h

these, that their acticns cshould he given a
judicial standard of review than a purely private
action. "The test is whether there is 2
close nexus between the State and the challengsd acticn
of the regulated entity tha h

may fairly be treated as that of t!

itself. "11®

While a2 number of state courts have held that sven
private hospitals must afford fair procedures ¢r dus
process in their administrative proceeding, cnly three
of these states’ courts have considered the specific ‘
issue of the right to representation by co '
three states are New Jersey, Hawaii, and C
The cases from these three states will be

chronologically.

The earliest case is the 19587 New Jersey

appellate level decision, Sussman v. Overlook

Hospital.**® In Sussman, the defendant, a private
hospital, rejected the applications for staff
privileges from two neurosurgeons without giving any
reason for its action. The hospital also denied their
requests for a hearing. The defendant took "the
position that it is a private hospital and its becard cof
trustees has the absolute discretion to reject the

application of any doctor for staff privileges."1!?*7
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An earlier New Jersey deciszicn, howeve
that approval or dis
applications was a
reasonably and for the public gceod."33® T

ussmzn court found th

u)

at
were mandatory before req
finally denied. The Sussn
the issue of what procedu

the two physicians to ens
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least, the physicians were to ke allowed =+
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On the issue of representatiocn by
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court said, ". . .it is not essential
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be afforded the right to cenfrent and
witnesses or to be represented by ccunsel
presentation of their case. It is within
discretion of the board of trustees as to
counsel may attend the hearing and pa

proceedings. "®3"
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The next case came from the Supreme Court of

Hawaii in 1972, Silver v. Castle Memcrial
Hospital.®*®® Dr. Silver, a neurosurgeon
Memorial Hospital for conspiracy, def

antitrust violations after his staff privileges uwere

not renewed by the hospital board. Because the

defendant hospital received federal constr

the court determined that it must afford Dr.

33
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udges concurred on this point, they differsd on what

v

particular due process rights had to ke affcorded.

Justice Kob
indicated that

a
f

requirements, the distincticn between public hosrpitals
b

and private hospitals receiving public funds was
meaningless. '®2 He then enumerated in some de+tail
what procedural rights he found were necessary to
satisfy the requirements of due process. 122

On the specific issue of the right to

representation by ccunsel, he said:

It shcould be within the discreticn of the

hespital board as to whether counsel

the hearing and participate in the pr
Participation of counsel would probably not he
necessary unless the hospital’s attorney is used
in the proceedings or the extreme nature of +the
charges involved indicated that rerresentaticn by
an attorney would be advantageous. Su
limitation would not preclude a2 docteor from
consulting an attorney prior to the he
though the attorney was not allowed to

participate in the hearing itself. 124

In h;s-éoncurring opinion, Justice Levinscon
indicated that the dictates of due process required
going further with respect to the physician’s right to
counsel. He wrote, "In addition to timely notice a
written statement of the specific charges against hinm,

Q

I would hold that a physician is entitled *
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representation of counsel. . . [ "12®
Justice Abe concurred that the private hospita
this case was subject tc the requirzments of the due

process clause. He came tc an anomalous conclus:on,
n
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incompetent, then the matter sh
state’s procedures for reviewing comnpetency fo

license.

In the 1974 California decision, Ascherman v. San

Francisco Medical Society,'®® a surge
an action against three private '
individuals. The hospitals had 2ll pe
suspended his staff privileges. The surszecon,

Dr. Ascherman, alleged, among other things, that the
hespitals did not afford him due process. In
addressing the due process issue, the Califeornia cour
quoted extensively with approval from J. Kobayashi‘s
opinion in Silver, including his language on

representation by counsel.?27 No mention was given

to J. Levinson's concurring opinien. Ascherman is the

first of four California state cases which ruled

against the right of representation by counsel.

The next state court case was also from California,

Anton v. San Antonio Community Hospital®=® Dr. Anton,

a surgeon, brought a writ of mandamus to compel the

35
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defendant, a private heospitzl, *to reinztate h:s
privileges and reappoint him tc the medical staff, 129
The hospital bylaws provided for representation by
ancther rhysician at privileging hearings or
representation by counsel with the arproval of ths
hospital’s judicial review committee Dr. Antcn fziled
to request representztion by ccounsel befcre his
hearing, yet he raised the issue before the crour+,
The court noted Dr. Anton's failure to request
representation by councsel. The court then cited
Ascherman and Silver for the propcsition that

v
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". . .rendering representation by counsel a m
discretion of the judicial review committee--is no+
offensive to the standard of "minimal due process

which is applicable to proceedings of this kind. "13o

The first state court decision to held

unequivocally that a health care provider has a right
to counsel was a 1978 New Jersey case, Garrouw v.
Elizabeth General Hospital®®! Dr. Garrcu was a
pediatric surgeon who applied for privileges at ths
defendant hospital. The Medical Organization Committee
recommended to the Board of Trustees that Dr. Garrowu
not be given privileges. Dr. Garrow was notified of
the committee’s recommendation. He was further adviged

D
M
ta

of his right to a hearing before the Beard of Tru

1

o

which was empouwered to make the final decision.

Dr. Garrow requested a hearing, but before it took
place he brought suit against the hospital in st

ate
court. He alleged, among other things, that the hearing
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geedura? 4he Roard of Trusteesz used to nake its
privileging decisions we egally defective because
they did not allow for r presentation‘by counsel. The
New Jersey Supreme Court agreed with him. In.so doing,
the court not only overruled the earlier New Jersey
Sussman decision, *== but it recognized that new' ‘
ground was being broPen in the face of opp051te

holdings in Anton and lever. =3

The Garrou court contemplated a somewhat restr1cted
role for counsel: o N
It may be that counsel’s role may be lzmlted ford
cross- exam;nat1on and confrontat1on of adveree
wltnesses will not necessarxly occur.: Homever,'
the attorney, in addition to bexng in a pos;t;on
to advise the clxent durxng the hearlng, will
have the opportunity to present ev;dence on his
behalf, to meet and expla:n adverse data, and tol
present argument to the board. - In V1ew of the
physician’s substantial iniereet in proceed1nas'v
of this nature, on balance, we belxeve that thej‘
phy31clan should have the rlght to have counselifﬁf
present at mandated hospital hear1ngs W1th Y
respect to his applxcat:on for: adm1331on to the
‘staff. Counsel’ s part1C1patxon and h:s role w111
be subJect to the reasonable rulee la1d down by '
the Hospital’ s board of trustees or other '

authorxzed persons and management and control of

the hearlnve will rest with the person or ;ersoncl».~l‘

in charcc. In this manner hearers “can assure
that delayxng tact1c= and other abu=e° sometxmes'

prevent in the trad1t1onal adversary tr1a1
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{citaticns omitted)
The last two state court decisions which
esentation issue

considered the repr

from California: Cipriotti w.

o+

fu

Northridge, *®® dec:

Hospital, *®® decide
upon the earlier California decisions to hold aga
the right of representation by counsel. -Neither
took note of the Garrow decision.

In sum, only three of the state courts that r
private hospitals to grant procedural safeguards
their privileging actions have considered t‘

Those thr
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representation by counse
split on the issue. California does not req
representation. New Jersey requires that heal+th
providers be allowed. counsel if they so choo

two justices on the Hawaii Supreme Court who addr
the issue were split: one left it to hospital

authorities to decide if the health care provider
allowed counsel, the other would grant counsel as

matter of due process right. Given the flexible,
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hoc nature of determining due process ri

of opinions is understandable.
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3. The ri legal counsel in the Armv's adverse

ght t
privileging hea

The three factors we must balance when

determinin
which due process rights are reguired in a g:ven case
involving the potential depriwvation cof
constituticonally-protected interests apply toc the
Army’s adverse privileging hearings as well. First,
noted above, health care preoviders have important and
valuable interests in their clinical privileges. The
Army’s suspension or revocation of clinical privilege
may effectively deprive health care providers of thei

livelihood.

Second, whether the participation of legal counse
is needed or useful to prevent the errcnecus

deprivation of these interests varies with each healt

12
ta
@
—
n
0O
2]
@
a}
1"
©
y—
e

care provider’s ability to defend hir
The participation of legal counsel may he so neéessar
and useful in many instances. "[Tlhe presen
attorneys can help structure the procéedings and may
instrumental in obtaining a fair result, particularly
if the facts in the case are very complicated, or
numerous witnesses and documents may be involwved. Th
is especially true if the physician whose privileges
are at issué is upset or agitated or is incapable or

handling the matter on his own behalf."137

Third, we must consider the burden of permitting
legal counsel to speak at these hearings. As n

Section II, the new quality assurance regulation
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implicitly permits military legal counsel to zttend and
consult with military health care providers =zt the
hearing. To adequately prer

a
provider, counsel has already spent most of the timpe

Military and civilian health care preoviders could
ohtain civilian counsel at their cown expense. Thusg the
burden on the Army would be small.

Not all hospital commanders are sager +o have
lawyers in their domain. On the other'ha"d, evperience
has also shown a growing appreciation by hespital
commanders, and other senior Arnmy health care providers
and administrators, for the growing cemplexity of +he
legal aspects of their work. These cffice A

r
of the National Practiticners Data Bank and the
devastating effect that an adverse privileging ac+ion

can have on a health care provider’s carser.

Many of these officers fear that allcwing lawyers
to represent health care providers before hearing
committees will turn professional peer review into
wrangles over legal technicalities. Some experience,
and a little preparation by the hearing committee
chairpersbn; in consultation with the serwvicing iudge
advocate, will soon overcome this fear. To ensu
the hearing committee procedures do not bhreak 4
an adversarial uwrangle over legal technicalities, I
propose that the Army regulation have a qualifying

proviso similar to the Navy's, quoted in Section VII
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below. Such a provisc should assure the hearing

comnittee chairperson’s control over the proceedings

In view of the health care provlders sunstantial
interest in the outcome of adverse pr1V11e°1n°
proceedinos, the necessary and useful benefits of

g permxtt1ng counsel to part;clpate, and the small burden
on Army that grantlng th1s right would cause, on’ ‘
- balance, prov:ders should have the rloht to have-

counsel speak for them if they so choose

V. UNION REPRESENTATION

o In Amerxcan Federat;on of Government Emglovees'
Local 1941 v. Federal Labor Relations Authorlty"135

”(hereafter AFGE) the Un1ted States Court of Appeals forsv

':the District of Columbxa held that an Army c;v:l:an
'phJS1C1an may, upon request have a union-

representatlve present ulth h1m at hearxno comm:ttee’

meetings. The b=S1s of the ‘court® s decls1on was its

interpretation of 5 United States Code  7114(a)(21(B)
;f1982)" Th1s statute provldes for the r1ght to have a'
' unlon representat1ve present at" an exam1nat1onvf P
_reasonably bel;eved by the employee to result,in

*'dlSCxpllnary actlon. o

- The phy31C1a in the case, Dr.-hanbe;“nas dn‘ﬁgii‘;-f
- opthalmoloox mployed at the Noble Anmy Hosp .tal Ft.
- McClellan, ‘Alabama. He wasisu yended fzon pTdCtl e in

ueptember 1984 followinc an audxt of his patxent -




records. The auditing o
"Dr. Hanna had used cutdated treatment techniques; he

had rendered poor medical care in general: and t+the

evaluation and documentation. "14°

Based upon the audit report, the creden+tizls
committee scheduled a meeting of the hearing committes

to review the case and make reccmmendaticons to the
hosgpital commander. After

hearing, Dr. Hanna indicate t
meeting with his lawyer. He alse asked tc have a
representative of his union attend with him. The

request to have a union representative was denied, and

Lo
ba of
fv
=}
3
i

the meeting went forward. At the hearing D

represented himself.

After hearing the evidence, the hearing committes
recommended that Dr. Hanna's clinical privileges be
restricted. The hospital commander h
committee’s recommendations and advise
his right to appeal. Dr. Hanna did not

resigned, and later that year he died.

Dr. Hanna's case was taken into federal court bty
his union under the legal theory that the union had a
derivative .¥Yight--as the bargaining unit for the

ve

w

civilian health care providers at the hospital--to h
a representative present at the hearing. The circuit

court, relying on NLRB v. Weingarten, Inc.,®%! held

fu

that health care providers did have a right to have

union representative at the hearing committee
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In an apparent responze *c the AFGE decisicon, th

drafters of the Army’s new medical quality assurance
regulation, AR 40-88, have prcvided

representation at hcavxno committe
regulation reads:

During an investigation or hearing under +this

regulation, the exclusive representative of an
appropriate bargaining unit has the right to »

present under the following conditions

pa-

(a) Whenever a civilian employee of the unit

the subject, practitioner, or witness during *
proceedings.

{(b) If requested by the employee and if the
employee reasonably believes that the inaquiry
could lead to disciplinary action against hinm
her. Unless required by the col1eﬂt1
bargaining agreement, there is no eqlzrement
advise the employee of this right. If the
enployee requests the presence of the exclusiv
representative, a reasonable amount of time wi
be'alioued to obtain him or her. The servicin
civilian personnel office and labor counselor
will be consulted before denying such a reques
The role of the unicn representative is not
wholly passive, although he or she will not be

n
permitted to make the proceedings adversarial.
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Subject to the direction of +h
chairpersoen, the union rerprese
perm:tted *to explain the ennlc
the employse agress) or to per
tc cooperate in the proceeding

The potential role c

nct well mapped

proceedings are

he

FS =

t health

Care oro

documentary evi

witnesses. These

considered as "explaining

Similarly, nowhere in
for the health care provide
closing statement befcre
Experience shous,
regularly part of
opening and closin

the enmplo

1]

vplaining”
union representative,
could represent the healt
ways that the provider’s

may not.

0

administrative hearing adds cne m
process'ﬁrotection to important pro
interests. There is no eguitable
civilian health care provide
unions should enjoy greater

non-represented providers and
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The current regulation zl
pressnt yith the health ¢
committee proceedings. o4
should he exvrpanded 1o all
health care provider.
V1. THE HEALTH CARE QU
The earlier discussic
the Act’s rerpcorting requi
concerned that prhysicians
effective peer review for
being reviewed. To count
a broad immunity from lia
adverse privileging actio
gaining the immunity, the
process standards be met
subject health care provi

Among the due process

the immunity protecticn u

fair hearing procedures.?
provider requests a heari
hearing will be deemed ad
"in the hearing the physi
representation by an atto
phySiciah’s_choice."146

not essential,

ity strictly follow
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adequate hearing. Congress was zware that g
hWad enumerated differsent due nmrocess requ:ire
procesdures in decisicons regarding cliniczl 1
If +he due process requirsments svelled cu+
courts are complied with, then the hospital
participants still qualify for the brczad imm
liability. 297

Additicnally, i+ ig unclear to what ex+*e
intended the Act’'s due process standards o
DOD clinical privilegse actions. The due pro
standards were intended to work in coniuncti
broad immunity from liahility provided to pa
in the professiconal review process. This pr
unnecessary for DOD perscnnel, as Congress v
similar immunity for the military services u
separate legislation the =same year in which

r
the Act. 14®

On the other hand, there i= goed rezson
that the same due preocess
hearing should and will apply to
"intent that physicians r
review to protect their
DOD phy

and property interests in

0]
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practices. " 149

t
practices as their civilian
personnel who participate in the

given a similar immunity as their civilian
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considered to implement DOD participatic
requires the military departments to "pr
regulations and establicsh stzndards for
peer review actions and apreal rrocedurse
rrofession

in" th the language of the

Directive coincides with that in ths dra
Army will need tco ensure that its privyil
regulation allows for due process stzndz
with those of the Act.

Assuming that the Army =hould meet o
meet the Act's due process standards, uc
then need to allow for legzl rerpresen+at
rrivileging hearings? The answer would
the adverse privileging action tock plac
zbove, the Act does not require tha*t a bh
strictly follow its due process standard

ave an adequate hearing. If the due »r
e met, the he

h
enumerated by the courts ar
b

n
e adequate for immunity purposes.

have considered the issue cof rep

applicable law in Califeornia

at Fort Ord would not* need to grant
Fort

right. At the hospital at
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other hand, the aprlicarie
tc legal representaticn be
egquitable reason why the Ar
czre prowviders in ones sgtate
for the same administrative
providers would receive in
hezlth care providers shoul
have legal representztion,
VIl THE QTHEE
Both the Navyi®! and t
their health care providers
ccunsel at adverse privileg
' Credentials Committee Fair
. Navy gives boilerplate lang
committee chairman to read
care provider. Among *the r
explains to the health care
First, you have the r
Committee, with or wi
absence, you mpay be r
open proceedings of t
military counsel of vy
propef authority dete
is reasonably availab
employ civilian couns

Second . . . your cou

member to determine w

exist. .
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age to gunide the fraedent.als
man. The chairman, hcocwever, dces zdvise

the responding health ca
t

re p
consult and be represented by military legzl ccuncsel

-
o
o

(applies to military members only). The A:ir
Force health care provider may also hire civ:lian lega!l

counsel at the provider's own exrpense.

In addition to DOD, the Veterans Adminis-ration
{VA) is the other federal agency which provides health

care on a large scale.!®® VA health cazre praoviders

have a statutory right to be represented by legal




There is no aprarent rezszon why tha Army shounld
z2fford its health care preoviders loss due nrocess

a
rrotections than their counterrmarts :n the othor

m:litary services cor the VA, This inequity in
procedurzl rizhts iz particularly z2laring a+ Joint
Military Medical Commands (JMMCs) JHMC s wers crez-
to try to cut medical costs in arzas served by mors
than one military health care sys+tem. For evannle,
San Antonio, Texas. Army and A:ir Force hezlth czrs
providers serve side by gide in MTFs serarz+sly oune
by the +wc =ervices and orperzated under z2 =ingle [8ir
Force) command. One set of rules is imposed on =211l
health care preoviders to carry cut their medical
duties. However, each service enforces itc clinical
priVileging regulaticns ¢n its hezlth care
providers. '®® As dzscusse& above, the Armv grants
cne less right procedural for its hezlth care provid
than the Air Force grants: the right to te rsnrecent
by counsel.

\VIII. REPRESENTATION ANOMALIES IN THE ARMY

The Army and the American peo
financial investment in Army health ca
For example, it is common knowledge within the Army
Medical Department (AMEDD) that the vast majority of
active duty Army physicians had some or all of their
medical school education paid for at taxpaver exrens

.In order to induce these physicians to stay in the
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cempieted, they are given special tav!®® on top of
t+he basic pay that cther Army cfficers receive Whe
shortages in specialty areas require i+, the 4drmy of-
contracts with civilian physicians at tuwo or +thrae
times the pay of their military countermpar+s, W iwn

The possible ramifications of an zadverse
privileging action for an z2ctive dutv Army heal+th -2
provider include eliminaticn frem military
service. ®? Specific provisicn has been made :n Army

regulation for this cc

n
While not all inclusive, exigtence of on

ih]
(]
14,
o+

following or similar conditions, unless

successfully rebutted, authcrizes eliminaticon
an officer due to misconduct, morzal or
profesgsional derelicticon or in the interssts o

national security:

. . .(9) Conduct or actions resul+ting in lo=s
a professiconal status, such as withdrawal,
suspension or abandonment of profecssiconal
license, endorsement, or certificaticon which |
directly or indirectly ccnnected with the
performance of one’'s military dutiés and
clud:ng

necessary for the (gic) performance,
withdrawal of clinical p fo

r 1
Medical Department (AMEDD) officers. St

Those AMEDD officers subje

ct
procedure may elect to appear bhefe

o
]
Q.
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W
)
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inquiry. *®2 The purpose of the bo

b1
1]

ry

1y

]



by a preronderance of evidence that the officer hzs
failed to maintain the standard desirsd for hig grade
and branch or that he conducted himsel? in 2 manner
prejudicial to naticnal security, "i83

Ironically, among the righ+s afforded to the
Medical Corps officer wheo elects t¢ aprear befors +the
board of inquiry is to he:

no expense to the Government, provided tha-+

»

procurement of his cwn ccunsel doges not resul+ in

unreasonable delay. . . . If provided with

counsel who is a2 menhe dze Advocate
General’s Corrs, the counsel may be an 1ﬁd:vidua;
requested by the officer if reascnably aviilakhle,
as determined by the maior commander of the
requested counsel. 8%

Thus, the Army allows for representation by counsel
at an elimination action that is rased on an adverss
privileging action where no such representzation is
allowed. - Since elimination from the service is all but
a foregone conclusion once clinical rprivileges are
withdrawn, it seems more equitable to give the health
care provider greater prccedural due process rights at

the earlier proceedings.




Like Army health care prcoviders, Army aviatcors are
subiect to peer review procedures when there are
questions as to their professional competence. VYet
unlike the health care providers, responding aviatbrs
are allowed representation by legal co
or civilian, at their hearings.'®® Th

equitable.

Numerocus Army separation regulations provide for

—

representation by counsel before bhoards. Examyples
include separation acticns for failure to meet weight

standards, *®® persconality disorders, *S7

D
B

parenthood, *®® personal abuse of alcohcl or oth

D
Lo ]

drugs, *®® unsatisfactory performance,!7° a patt

-

n
r'e
<

o]

of misconduct,*”* and homosexuality.®72 The Arm

«.

interest in insuring fair procedures for soldiers

+

o g

a

>

facing these actions is not so much greater thar +
for its health care providers as to afford the former

greater procedural due process protection.
IX. CONCLUSION

In this thesis I have presented the various
arguments for allowing legal representaticn for Army
health care'providers at adverse privileging hearings.
I have offered legal, equitable, - and commcon =ense
reasons for changing the current regulation. In sum,
the policy reasons for maintaining the status quo
are weak. The case for changing the current policy is

strong.

53




1 See, e.g., Roland, Prohlem Phwveicians FElude ILaw
Con+trols, Arny Times, Felk, 28 1985 a2+ 1, <ol. 24
Roland, Mayer Pledees Toughsr Doctor Scresnins, Army
times, Mar. 4, 192%, at Z, col. 17 Eoland, Foor
Controls Let Problem Doctors Escane Detection, Army
times, Mar. 11, 198%, a+ 2, col. 1. Roland, Armv
hiatrist With Revyoked Licencse, Arny Times,

Mar.

Military Me

Starr & Miller, Military Medicine, Newsweelk, JTu
e

= See, e.g., Stewart, Military Medicine, rnlagned by
scandal, tries to cure itself, Atlantic Cons+titutrtian,
Qct. B, 1985 at 17 Reoland, Authorities Failed =*g
Relieve Surgeon Accucsed of Drinking, Army Times, Mar

11, 1985, at 2, cel. 1.

= Medical malpractice acticns against *the ln:ted
States are cognizable under the Federzal Torts CTlzims

Act, 28 U.S8.C. 2871-2880.

< See Medical Malpractice Claims by Armed Forces
Personnel: Hearings on H.R. 1942 Before the
Subcommittee on Administrative Law and Government
Relations of the Committee of the Judiciarv, 28th
Cong., 1$t'Sess. 18~24 (1983) (statement by Mary Dav,
President, CAMI of Rhode Islandl: Military Med.cal

Malpractice: Hearings on H.R. 116! Before the

Subcommittee on Administrative Law and G

2}
Relations of the Committee of the Judiciary, 9S9th
FCOtInote continded ©ON NEXT page.
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Ceng., lst Sess (1age) Thase hearins minutac
g t Sess. G2=).  These hear:ng minutas
contain t testimony and rrewared gtztements of

= In Feres v. United S+ates., 340 U.E. 135 (1680
the Supreme Court concluded that ". . . the
Government is not liable under the Federal Tor:
Claims Act for injuries t¢ servicemen yvhere the

injuries arise outr cof or are in the course of or

are incident to service." at 148,

bt See Militarv Medical Care Svystem: Hezrinzs Refore

the Subcommittee on Manvower and Perscnnel! of the

Cong., lst Sess.

1-7 (198%) (statemen
Pete Wilson) 18%5-203 (!

James Sacsser).

7 Dep’'t of Defense Directive B80Z5_ 11, DOD Hezi-h
Care - '

Provider Credentials Review and Clinicazl Priviles:ng
(May 20, 1988) [hereinafter D0OD Dir. &8O2T. 113

s Army Reg. 40-68, Quality Assu

ra
(19 January 1990) ([hereinafter AR 40-8821,

s Rosen, Thinking About Due Process, The Armv
Lawyer,

Mar. 1988, at 3 [hereinafter Rosenl].

oy
3
D

1o M. MacDonald, K. Meyer & B. Essig, Health C
Law: .
A Practical Guide, at 15-4% (1398R).

11 10 U.8.C. 1073.

12 DOD Dir. B8025.11, para. DI.
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12 DOD Dir. B025.1!1, Definitions,

2
[
3
7
[y}
Ve
'
b
1a
[
3

ta AR 40-68, Glossary.
phys:cians and nur
1

suprposed-to be

AR 40-68, Chapter 4. The state license by itgelif g
net encugh to allow its holder +o prractice medic:ne
or dentistry in a hospital. Tt may suffice to alicw

....... P M

Today’'s highly technical and specialized medical
rractice requires, in most instances, that health
care providers have access *to heospitzl care for their

patients. Clinical privileges are thus indispensable

for most health care providers.
1S DOD Dir. 6025.11, para. EZ2.
18 AR 40-88, para. l-4c(l).

r7 See supra notes | and 8.

18 AR 40-68, para. 4-1f.
re Id. at para. 4-1i.

=e The national medical specialty boards rerform four 
functions. First, they "certify" physician competence
by administering rigerous testing on a vol

Second, the boards serve an educationa
disseminating professional materials a
seminars and conferences. Their third fu
detail the clinical knowledge and skil
particular specialty. Last, the national boards act
as lobbying agents for their members.

=1 E.g., the recently superceded Army Reg. 40-686,
Footndte continued on next pasge.
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Continued frcm previcus rzze
Medical Record and Quality Assurance Administra+
para. 9-10 (31 Jan. 1985). The term “"individual
credential" is a misnonmer. {redentials zre "I+1
documents which constitute evidence of training,
licensure, experience, and exrertise of a
practitioner." AR 40-88, Ssction [I. Terms.
Credentials are reviewed to determine what
rarticular clinical privileges the health care
rrovider may qualify for.
2= AR 40-88, para. 4-1b,
== Id.
z2a Id. at para. 4-lc.
28 Id. at para. 4-2a(l).
zs Id. at para. 4-2a(2).
=7 Id. at para. 4-2a(2). A PCF ccntains infor
on the health care provider's educztion, trainin
relevant experience, and past clinical ratings,
See Id. at para. 4-11
=2e Id. at para. 4-2af4).
z2s Id. at para. 4-2a(5).
30 Id. at .para. 4-14.
21 Id. at para. 2-1b{3) and [(4).
2= Id. at para. 2-1b(4).
23 Id. at paras. 4-1 and 4-2. The credentials
committee is to recontsider the status of each
Footnote continued on next page.




Continued from previgus prage.

clinically privileged health care rrovider svery

two years. Id.at paras. 4-lg and 4-Se,

=2 Id. at para. 4-9g!'3).

== DOD Dir. B0OZ%.11, para. F2. This paragranh
directs facility commanders to repcrt these zcts

and what command action was t
to them through channels t

DOD expects the facility ceommandsr to at least
consider taking adverse clinical action under

these circumstances.
s Id. at Enclosure 7 and AR 40-858, para. 4-3ki5),

37 See generally AR 40-88, para. 3-3.

28 Id. at para. 3-2. The Quality Assurance Preogra
covering DTFs is governed by Chapter 5.

28 I

.

at péra. 3-5h.

it See, e.g., Id. at paras. 3-5b(2) and 3-Sei7).

at para. 4-2b(3)-19).

@1 Id4.
ez Id. at para. 4-9b(1l)fa).
<3 Id4.

e Id. at - para. 4-9b(1)(b)

s Id. at para. 4-9b(3).

g Id. at para. 4-9e and Figure 4-1.
a7 Id. at para. 4-9cf(1).

a8 Id. at para. 4-9c(2).
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s Id. at Figure 4-1. A new privileging wrinkle
under AR 40-88 is the "abeyance" status.

Abeyance allows the health care provider to
perform nonclinical duties during the period

while the investigation into the facts of the
summary action are being invesfigated. If not
adverse privilegingv action is deemed appropriate,
the health care provider can return to clinical
duties withcut there ever without there ever bein
~a record of an adverse action. 3ee paras. 4-2bf
and 4-9b(1)(b).

s AR 40-88 does not indicate who has the authority
to determine the members of the hearing committee

for any particular hearing.
&3 AR 40-68, para. 4-3f(9).

B2 Id. at para. 4-9f(1).

®« 1d. at para. 4-9f(2) and Figure 4-3.
=S Id. at para. 4-8f(3).

®s AR 40-68, para. 4-9f(5).

s7 Id. at paras. 4-9f(6) and (8).

ee Id. at - paras. 4-9f(6) and 4—9h.

B9 Id. at para. 4-Sf(7).

e Id. at para. 4-9g(1).

s Id. at para. 4-9g(2).
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sz Id. at para. 4-10.

s= Id. at para. 4-10a. In CONUS the appeals
authority is the Commander, U.S. Army Health
Services Comnmand. In Europe the appeals author:ty
is the Commander, 7th MEDCOM. In the Far East, the
appeals-authority is the Commander, 18th MEDCOHM.

s Id. at para. 4-10c.
s Id. at para. 4-10f.

es The fifth amendment due process clause pertains to
deprivations of life, liberty, or property by the
federal government. The fourteenth amendment extended

the same obligation of due process to the states.

e Rosen, 3, n.1 (quoting R. Rotunda, J. Neowak &

J. Young, Treatise on Constitutional Law 13 (12988).
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